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Part Two: Agritourism

Introduction. The past few years have seen several local controversies across the
state that have pitted farmers against their neighbors, often with the municipality engag-
ing in an enforcement action to limit what the farmer can do. Historically such conflicts
have arisen when a farmer chose to spread manure on a day when his/her neighbor hap-
pened to be hosting a wedding, as retribution for some now long-forgotten offense. But
more recently, it has been the farmers whose bucolic properties are the venues for wed-
dings — for a fee — and their neighbors are complaining about the “non-agricultural” com-

mercial use of the farm settings. Sometimes these complaints take the form of lawsuits.

New Hampshire’s statutes provide significant protections to farms by limiting
how municipalities may regulate agricultural activities, but the statutes do not provide
farmers with completely unfettered freedom. For decades, the Legislature has worked to
find a careful balance among the interests of farmers, their neighbors, and the municipali-

ties that are often drawn into conflicts.

In 2015, the NH Supreme Court addressed the issue of “agritourism” — the no-
tion that people who are attracted to the beauty of farms might visit them and shuck out
some money in the process, helping to support the farms’ economic viability — in the case
Forster v. Town of Henniker.! The Court’s decision, discussed below, set off legislative
activity that sought to find a new balance among differing interests of municipalities,
farmers, and those who live near farms. This activity took the form of SB 345, which is

now law and is discussed in these materials.

The decisions of the Supreme Court and the Legislature surely will not spell an
end to these farmer vs. neighbor conflicts, so municipal officials are well-advised to un-
derstand the law and what their proper role is as regulators. These materials are prepared

to assist in that effort.

1 167 N.H. 745 (2015)

15




Note: The following section is a reprint from NHMA’s “Local Regulation
of Agriculture.”” It is reprinted with permission from the NH Municipal
Association.

I. The Right to Farm
What are “right to farm laws,” and what “rights” do they create?

The right to farm laws stem from the concept of nuisance. “Nuisance,” as a legal term, is
a condition, activity, or situation (such as a loud noise or foul odor) that inter-
feres with the use or enjoyment of property; €sp., & nontransitory condition or
persistent activity that either injures the physical condition of adjacent land
or interferes with its use or with the enjoyment of easements on the land or of
public highways.

Black’s Law Dictionary ( 10th ed. 2014).

Not surprisingly, agricultural operations have been the subject of many nuisance lawsuits,
in which the plaintiffs seek to stop a farming activity that is creating a less-than-desirable
condition, such as an unpleasant smell. As a result of the impact these lawsuits could
have on agricultural operations, the so-called “right to farm laws™ came into being. The
purpose of these laws is to protect farmers from nuisance lawsuits that seek to stop ongo-
ing agricultural operations. According the National Agricultural Law Center, all 50 states
have adopted right to farm laws: mtTD:/fnati0nalaelawcenter.org/state-compilations/riaht—
to-farm/.

New Hampshire’s right to farm statute, RSA 432:33, provides the following protection:

No agricultural operation shall be found a public or private nuisance as a result
of changed conditions in or around the locality of the agricultural operation, if
such agricultural operation has been in operation for one year or more and if it
was not a nuisance at the time it began operation.

Under this statute, the term “agricultural operation” includes any farm, agricultural, or
farming activity as defined in RSA 21:34-a. RSA 432:32.

The “right,” however, is not absolute. To apply, RSA 432:33 requires that (1) the oper-
ation has been in operation for one year or more and (2) it was not a nuisance when it
began its operation. In addition, RSA Chapter 432 lays out some other limitations:

1. Public health and safety. Farms cannot engage in activities that are injurious to
public health or safety under RSA 147:1 or RSA 147:2. RSA 432:33. Therefore,
agricultural operations that violate the local regulations adopted by the health officer,
or regulations promulgated by the commissioner of health and human services, and
that create a risk to health and safety are not protected.

147:1 Local Regulations. —



I. The health officers of towns may make regulations for the prevention and
removal of nuisances, and such other regulations relating to the public health
as in their judgment the health and safety of the people require, which shall
take effect when approved by the selectmen, recorded by the town clerk, and
published in some newspaper printed in the town, or when copies thereof have
been posted in 2 or more public places in the town.

IT. Any person willfully violating such regulations shall be guilty of a violation.

147:2 Rulemaking; Enforcement. — The commissioner of the department of
health and human services shall, in addition to the rules and ordinances of

the health officers of towns, adopt other rules pursuant to RSA 541-A, as in

the commissioner’s judgment the public good requires, and the rules shall be
enforced by the department of health and human services and local boards of
health. The department of health and human services may also enforce, concur-
rently with towns, the other provisions of this chapter.

Such violations would be enforced through the local administrative enforcement
procedure. See RSA 31:39-¢c & -d.

2. Negligent or improper operation. A farm is not protected if the “nuisance results
from the negligent or improper operation of an agricultural operation.” RSA 432:34.
However, “[a]gricultural operations shall not be found to be negligent or improper
when they conform to federal, state and local laws, rules and regulations.” Id. Rel-
evant to this analysis is whether the agricultural operation is operating according to
the “best management practices” promulgated by the commissioner of agriculture,
markets, and food:

In consultation with the agricultural advisory board, the commissioner of envi-
ronmental services, the United States Natural Resources Conservation Service,
the New Hampshire agricultural experiment station, the university of New
Hampshire cooperative extension, and other appropriate agencies, the com-
missioner of agriculture, markets, and food shall identify and publish the best
management practices for handling manure, agricultural compost, and commer-
cial fertilizer. Such practices shall be based upon the best available research and
scientific data so as to permit the maximum use of nutrient and soil condition-
ing values, while achieving the least possible adverse impact upon the environ-
ment or human, animal and plant health.

RSA 431:34.

Take, for example, the handling of manure, which New Hampshire’s best manage-
ment practices address extensively. Under RSA 431:35, the commissioner is empow-
ered to investigate claims of improper manure handling, and the health officer and
the commissioner of environmental services are empowered to enforce the violation
if it is not remedied:
I. The commissioner shall investigate complaints of improper handling of ma-
nure, agricultural compost, and commercial fertilizer, including, but not limited
to, complaints of improper storage and spreading. If the commissioner is able
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to identify the source of the improper handling and has reason to believe such
handling is a nuisance caused by failure to use best management practices, the
commissioner shall:
(a) Determine who is responsible for such handling.
(b) Determine the changes needed in handling to comply with best manage-
ment practices.
(¢) Notify, in writing, the person responsible of the findings and changes
necessary to conform to best management practices.
(d) Require a plan for compliance if the corrections, under RSA 431:35, I(c),
have not been made within 10 days after notification.
IL. If the person responsible fails to implement the recommended changes, the
commissioner shall notify the health officer of the municipality and the com-
missioner of environmental services, who shall take such action as their author-
ity permits.

The commissioner’s manual on best management practices can be found online at
http://agriculture.nh.gov/publications-forms/documents/bmp-manual.pdf.

3. State law. “Nothing contained in this subdivision shall be construed to modify
or limit the duties and authority conferred upon the department of environmental
services under RSA 485 or RSA 485-A or the commissioner of agriculture, markets,
and food under any of the chapters in this title.” RSA 432:35. The state has created
extensive regulation in the area of agriculture, and the “right to farm” does not su-
percede state requirements, such as labeling and advertising of farm products under
RSA Chapter 426.

You may be asking yourself—what about local zoning or other regulations? Let’s talk
about that now.

II.  Agriculture and Land Use

The primary statues regarding agriculture and land use are RSA 674:32-a, -b, and -c.
Although they are relatively short at first glance, understanding their practical application
is easier said than done.

To understand the framewaork of these statutes, we must view them with RSA 672:1, 1II-b
as a backdrop:

Agriculture makes vital and significant contributions to the food supply, the econo-
my, the environment and the aesthetic features of the state of New Hampshire, and
the tradition of using the land resource for agricultural production is an essential
factor in providing for the favorable quality of life in the state. Natural features,
terrain and the pattern of geography of the state frequently place agricultural land

in close proximity to other forms of development and commonly in small parcels.
Agricultural activities are a beneficial and worthwhile feature of the New Hampshire
landscape and shall not be unreasonably limited by use of municipal planning and
zoning powers or by the unreasonable interpretation of such powers.

Therefore, these statutes seek to strike a balance between the importance of supporting
agricultural operations and the important health, safety, and aesthetic goals furthered by



local zoning ordinances and enforcement.
When are Agricultural Uses Permitted?

The goal of RSA 672:1, IlI-b is reinforced in RSA 674:32-a, which creates a presumption
that, if zoning ordinance is silent on the subject of agricultural uses, such uses are deemed
to be permitted either as a principal or accessory use:

674:32-a Presumption. — In accordance with RSA 672:1, III-d, whenever agricultural
activities are not explicitly addressed with respect to any zoning district or location,
they shall be deemed to be permitted there, as either a primary or accessory use, so
long as conducted in accordance with best management practices adopted by the
commissioner of agriculture, markets, and food and with federal and state laws,
regulations, and rules.

Remember that the general rule is that a zoning ordinance “prohibits uses for which it
does not provide permission.” See Treisman v . Kamen, 126 N.H. 372, 375 (1985). So
RSA 674:32-a reverses that general rule for the purposes of agriculture. In addition, note
that the last half of the section—"conducted in accordance with best management prac-
tices adopted by the commissioner of agriculture, markets, and food and with federal and
state laws, regulations, and rules”—mimics the language seen RSA 432:34, previously.
RSA 674:32-a applies to both new and preexisting agricultural uses. Remember, though,
that this presumption that agricultural activities are permitted arises only if your zoning
ordinance does not “explicitly” address agricultural uses. Therefore, the answer to the
often-asked question—can a zoning ordinance prohibit agriculture?—is yes, with one
very important exception. Under 674:32-c, I, a municipality cannot prohibit the tilling of
soil or growing of crops: “The tilling of soil and the growing and harvesting of crops and
horticultural commodities, as a primary or accessory use, shall not be prohibited in any
district.” Therefore, local zoning cannot attempt to relegate growing of crops to a partic-
ular district or prohibit it outright. In addition, keep RSA 674:17, the stated “purposes of
zoning,” in mind:

674:17 Purposes of Zoning Ordinances. —
I. Every zoning ordinance shall be adopted in accordance with the requirements of
RSA 674:18. Zoning ordinances shall be designed:

(1) To encourage the preservation of agricultural lands and buildings and the agri-
cultural operations described in RSA 21:34-a supporting the agricultural lands and
buildings; . . . .

What Regulatory Power Does the Municipality Have?

When a new agricultural use is established or when an existing use is expanded, ques-
tions often arise with regard to the municipality’s authority to require things like site plan
review. RSA 674:32-b deals with changes and expansions to agricultural uses. Although it
is titled “Existing Agricultural Uses,” this section pertains to both existing and new uses,
setting forth different standards for regulation/restriction depending on two factors: (1)
the agricultural operation’s status (i.e., existing, new, or re-established) and (2) the type of
change or expansion that is occurring.
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674:32-b Existing Agricultural Uses. — Any agricultural use which exists pursuant to
RSA 674:32-a may without restriction be expanded, altered to meet changing tech-
nology or markets, or changed to another agricultural use, as set forth in RSA 21:34-
a, so long as any such expansion, alteration, or change complies with all federal and
state laws, regulations, and rules, including best management practices adopted by
the commissioner of agriculture, markets, and food; subject, however, to the follow-
ing limitations:

I. Any new establishment, re-establishment after disuse, or significant expan-
sion of an operation involving the keeping of livestock, pouliry, or other ani-
mals may be made subject to special exception, building permit, or other local
land use board approval.

II. Any new establishment, re-establishment after disuse, or significant expan-
sion of a farm stand, retail operation, or other use involving on-site transactions
with the public, may be made subject to applicable special exception, building
permit, or other local land use board approval and may be regulated to prevent
traffic and parking from adversely impacting adjacent property, streets and side-
walks, or public safety.

We often overlook the first few words of this section, but they are quite important. The
existing agricultural operations that are permitted to expand or change “without restric-
tion” are technically only those that “exist[] pursuant to RSA 674:32-a.”” Remember that
the operations that “exist pursuant to RSA 674:32-a” are operations “not explicitly ad-
dressed with respect to any zoning district or location.” Therefore, an agricultural opera-
tion that exists because it is permitted by zoning does not enjoy the “without restriction”
exemption of RSA 674:32-b. On the other hand, an operation that exists because zoning
does not prohibit it or because it preexisted zoning is subject to expand or change “with-
out restriction, subject to subsections I and IL.”

In addition, under RSA 674:32-c, II new, re-established, or expanded agricultural uses
are still subject to “generally applicable building and site requirements such as dimen-
sional standards, setbacks, driveway and traffic regulations, parking requirements, noise,
odor, or vibration restrictions or sign regulations.” We might think of this as a “limited
site plan review” authority, but precisely what this statute provides for remains somewhat
unclear.

Therefore, we might chart out these statutes as follows*:



Status of Operation

Type of Change

Manner of Regulation/Restriction

Existing Use pursu-
ant to RSA 674:32-a

Expansion/alter-
ation to meet
changing technol-
ogy/markets or
change to another
agricultural use un-
der RSA 21:34-a

Permitted “without restriction,” but still
subject to

1. Generally applicable building and site
requirements such as dimensional stan-
dards, setbacks, driveway and traffic regu-
lations, parking requirements, noise, odor,
or vibration restrictions or sign regulations
2. Federal laws, state laws and regulations
(including BMPs)

Existing Use pursu-
ant to RSA 674:32-a

Significant ex-
pansion involving
livestock, poultry, or
animals

1. Special exception, building permit, or
other land use board approval

2. Generally applicable building and site
requirements such as dimensional stan-
dards, setbacks, driveway and traffic regu-
lations, parking requirements, noise, odor,
or vibration restrictions or sign regulations

Existing Use

Significant expan-

sion of farm stand,
retail operation, or
other on-site trans-
actions with public

1. Special exception, building permit, land
use board approval, traffic regulation

2. Generally applicable building and site
requirements such as dimensional stan-
dards, setbacks, driveway and traffic regu-
lations, parking requirements, noise, odor,
or vibration restrictions or sign regulations

New Establishment

Involving livestock,
poultry, or animals

1. Special exception, building permit, or
other land use board approval

2. Generally applicable building and site
requirements such as dimensional stan-
dards, setbacks, driveway and traffic regu-
lations, parking requirements, noise, odor,
or vibration restrictions or sign regulations

New Establishment

Farm stand, retail
operation, or other
on-site transactions
with public

1. Special exception, building permit, land
use board approval, traffic regulation

2. Generally applicable building and site
requirements such as dimensional stan-
dards, setbacks, driveway and traffic regu-
lations, parking requirements, noise, odor,
or vibration restrictions or sign regulations

Re-establishment

Significant ex-
pansion involving
livestock, poultry, or
animals

1. Special exception, building permit, or
other land use board approval

2. Generally applicable building and site
requirements such as dimensional stan-
dards, setbacks, driveway and traffic regu-
lations, parking requirements, noise, odor,
or vibration restrictions or sign regulations
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Re-establishment Farm stand, retail 1. Special exception, building permit, or
operation, or other |otherlanduse board approval

on-site transactions | 2. Generally applicable building and site
with public requirements such as dimensional stan-
dards, setbacks, driveway and traffic regu-
lations, parking requirements, noise, odor,
or vibration restrictions or sign regulations
*However, under RSA 674:32-¢, 111, all agricultural activities are also limited as

follows:

1. Nothing in this subdivision shall apply to any aspect of an agricultural operation
determined to be injurious to public health or safety under RSA 147.

2. Nothing in this subdivision shall be deemed to modify or limit the duties and
authority of the department of environmental services under RSA 485 or RSA 485-A
or the commissioner of the department of agriculture, markets, and food under title
XL.

3. Nothing in this subdivision shall be deemed to affect the regulation of sludge or

septage.

Note: The following section is a reprint of an article written by Susan Slack
for the New Hampshire Planners Association (NHPA) newsletter. 1t is re-
printed with permission from the NHPA.

Forster v.Town of Henniker

In June, the NH Supreme Court issued its ruling in Forster v.Town of Henniker, a much
anticipated zoning case involving the definition of “agritourism” and whether com-
mercial activities such as business retreats, weddings and other events are permitted on
property used as a Christmas tree farm.

The Christmas tree farm is located in Henniker’s rural residential district, which in-
cludes “a mixture of agriculture and low-density rural living,” according to the town’s
zoning ordinance. Permitted vses in the district are agriculture and uses accessory to a
permitted use. The farm is 110 acres in size, and about 10 acres is devoted to growing
Christmas trees. The owner began to hold weddings, celebrations, and business and ed-
ucational events on the property. The case began as an enforcement action by the town,
and the ZBA eventually ruled that such uses were not permitted in the rural residential
district and were not accessory uses to the principal use of the property as a Christmas
tree farm. The trial court upheld the ZBA’s ruling, and the Petitioner appealed.

The Supreme Court’s opinion, which found in favor of the town, is instructive on sev-
eral legal issues: 1) statutory construction—-how courts interpret the meaning of laws; 2)
implied preemption-whether state laws on a particular topic are s0 comprehensive that
they preempt conflicting local ordinances; and 3) accessory uses—whether a use is subor-
dinate and incidental to the principal use of the property and, therefore, permitted.

AR NEDIR SIS 2 ey



1) Is “Agritourism” included within the definition of “Agriculture™?

At the Supreme Court, the property owner argued that retreats, weddings and other
events were permitted because they constitute agritourism under RSA 21:34-a,VI.He
argued that agritourism is included within the definition of agriculture found in RSA
21:34-a, which the town’s zoning ordinance incorporated by reference.

The Supreme Court disagreed with the property owner’s assertion that agritourism is
included in the statute’s definition of agriculture. The Court said the statute is a list of
definitions. Paragraph I defines “farm,” paragraph II defines “agriculture” and “farm-
ing.” Paragraph V1 defines “agritourism.” The Court said that growing Christmas trees
as part of a commercial Christmas tree operation is a “farming” operation as defined in
paragraph II, but that “hosting events such as those the petitioner proposes is not.”

The Court also said such events are not practices “incidental to farming operations,”
which are considered “agricultural uses” under RSA 2134-a,I1(b). Although the statute
says the list is not all inclusive, the Court construed the list to include “only practic-
es similar to those included in the enumerated list.” The Court concluded that host-
ing weddings and other events is not similar in nature to the practices listed in RSA
21:34-a,I1(b).

In addition, the Court said that nothing in the definition of agritourism in paragraph VI
“provides that activities that constitute agritourism also constitute agriculture. Accord-
ingly, even if we assume that the petitioner’s proposed uses constitute ‘agritourism,’ the
plain meaning of RSA 21:34-a does not provide that they also constitute agriculture.”

The Court noted that the plain meaning of the statute is clear enough to conclude that
the legislature intended to structure RSA 21:34-a as it did. Nevertheless, it consulted

the legislative history of House Bill 56, the 2007 bill that amended the statute to add the
definition of “agritourism.” The Court said the legislative history supports its conclusion
that “agritourism™ is not part of the definition of “agriculture.” According to the Court,
“The legislative history...reveals that the legislature considered, but ultimately rejected,
the notion that ‘agritourism,” as defined by RSA 21:34-a,VI, constitutes ‘agriculture’
within the meaning of RSA 21:34-a,I1.”

In particular, the Court pointed out that the house-passed version of HB 56 defined ag-
ritourism and included the phrase “and as such shall be considered an agricultural use.”
In the Senate, however, there was testimony warning against including that phrase in

the definition of “agritourism” because of its significant impact on municipalities with
agricultural zoning districts. One legislator testified that it would mean that restaurants,
motels and hotels are agricultural uses. The Senate version of HB 56 did not include this
phrase and the House later concurred. The result, the Court concluded, is that the defini-
tion of “agritourism” does not equate such uses to agricultural uses.

2) Is the town ordinance preempted?

The Court’s opinion also includes an informative discussion of the doctrine of preemp-
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tion and whether the town’s zoning ordinance was preempted by RSA 21 :34-a.
Generally speaking, municipal legislation is invalid if it is inconsistent with state law. A
local ordinance is preempted when the comprehensiveness and detail of the state statu-
tory scheme shows legislative intent to supersede local regulation, or when there is an
actual conflict between state and local law, or when a municipal ordinance permits that
which a state statute prohibits or vice versa.

The petitioner argued that the purpose of RSA 21:34-a is to create a uniform applica-
tion of the term agritourism across the state to enhance the economic viability of New
Hampshire farms. On that basis, he argued that the agritourism statute mandates that
Henniker cannot prohibit activities that meet the statutory definition of “agritourism™.

The Court said that RSA 21:34-a is “a set of definitions, not a comprehensive statutory
scheme aimed at superseding local regulation.” RSA 21:34-a V1 merely defines agritour-
ism: it contains no mandate to municipalities. The Court said the statute does not require
that municipalities adopt the same definition in their local ordinances. “Nor does it
mandate that municipalities allow activities that meet the statutory definition of agritour-
ism. Because RSA 21:34-a contains no mandate, the town’s ordinance necessarily does
not conflict either with its language or its purpose.”

Although other statutes relating to agriculture contain mandates to municipalities, the
Court pointed out that none use the word “agritourism.”

The Court reviewed the relevant statutes (RSA 674:17,1(i); RSA 672:1,II1-b; RSA
672:1,111-d; and RSA 674:32-a) and commented that, “[n]one [of these] support the
petitioner’s contention that the legislature intended to require municipalities to allow
agritourism within their borders. Moreover, they demonstrate legislative intent to allow
reasonable local regulation, not to preempt the entire field.” According to the Court,
“should town voters want to allow the petitioner’s proposed uses in the rural residential
district, they are free to amend the town’s ordinance as they see fit.”

1) Are the petitioner’s proposed uses Accessory Uses?

The petitioner asserted that even if weddings and other proposed events are not agri-
tourism under the statute, they were accessory uses and therefore permitted. The Court
discussed the definition of accessory nses established under prior case law. Specifically,
that accessory uses are “ ‘not the principal use of the property, but rather a use occa-
sioned by the principal use and subordinate to it’,” and they * ‘must be minor in relation
to the primary use’.”

The Court also looked at Henniker’s zoning ordinance which provides that accessory
uses must be “customarily incidental” to the primary use. The Court said *“ ‘customari-
ly’ imposes an additional requirement that the accessory use ‘has commonly, habitually
and by long practice been established as reasonably associated with the primary use in
the local area’.” The Court said the petitioner failed to prove that his proposed uses are
commonly associated with the operation of Christmas tree farms in the local area.

Note on the dissent:

One of the five justices dissented from the majority opinion, arguing that weddings on



farms are customary. He criticized the majority for limiting its inquiry into custom-
ary uses to only “the local area,” rather than a broader geographic area. He also said it
seemed unlikely that the legislature would include the definition of agritourism in RSA
21:34-a without intending it to be part of farming or agriculture.

Susan Slack OEP

Originally printed in The Granite State Planner, Summer 2015 - newsletter of the New
Hampshire Planners Association.
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