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ATTORNEYS AT LAW
Please respond to the Concord office

February 13, 2008

Zoning Board of Adjustment
Town of New London

Post Office Box 240

New London, NH 03257-0240

RE: Lakeside Lodge, Inc. v. Town of New London
Docket No. 07-E-0222

Dear Board Members:

Enclosed please find a decision of the court upholding the Board’s
decision with regard to the above-referenced matter. As you can see, the court
was very detailed in its review, and upheld the Board’s decision on all points.
Because the court upheld the Board’s decision, which limited the scope of the
non-conforming use, the court concluded it was unnecessary to address the
constitutional claims raised by the Plaintiff with regard to the Town’s ordinance.

I have every expectation that the Plaintiff will appeal this decision to the
Supreme Court. I shall keep you advised as developments warrant. I trust that
you are satisfied with the results.

Sincerely,

Q\&Q)\

Barton L. Mayer ,
bmayer@upton-hatfield.com
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No. 07-E-222
Lakeside Lodgé, Inc.
v.

Town of New London &

Town of New London Zoning Board of Adjustment

ORDER

The petitioner, Lakeside Lodge, Inc. t“Lakeside”), appeals a decision by the Town of
New London (“fhe Town”) Zoning Board of Adjustment (“ZBA”) limiting the_numb er of users
of its property and its dock located in New London, New Hampshire. Upon reviewlof the
parties’ submissions, the certified fecord, andfhe applicable law, the Court finds and rules as
follows.

Facts

Lakeside is an S-corporation currently owned by three shareholders - Barbara Herbert,
Perry Wheaton, and Vahan Sarkisian. Lakeside owns a .06 acres parcel of land (“the property”),
identified on Map 80 as Lot 5, located between Route 103-A and Herrick Cove on Lake Sunapee
in New London, New Hampshire. The property was formerly part of a iarger parcel of land
purchased by Lakeside in 1984. In 1990, Lakeside applied for approval of a cluster subdivision.
As part of the subdivision plan, Lakeside’s owners divided the large parcel into two lots —one

large lot where the cluster subdivision would be developed and one small waterfront lot with a




-

dock. The record reflects that the Planning Board inquired into the future use of the property
after the lots were separated. C.R., App. B, p. 21. In response, Lakeside stated that it would
provide a letter from the owners detailing the property’s proposed use. Id. The Planning Board
minutes indicate that Perry theaton'(“Wheaton”) submitted a letter dated April 6, 1990, that
stated that the property would “remain in the ownership of the 3 men who are Lékeside Lodge,
Inc., for their personal use.””' Id. Subsequéntly, the subdivision plan was approved and the lots
were separated.

© In 1991, the Town’s voters adopted an amendment to the zoning ordinances that created a
Shoreland Overlay District. The amendment provides, in relevant part, as follows:

Lots within the Shore Land Overlay District shall not be uséd as common areas

for Waterfront Access or for the purpose of granting deeded rights or access to

residents of multiple units and/or non-waterfront properties, regardless of the

location of such properties, except as provided herein and subject to Planning

Board approval. For the purpose of this section, the term “common area” shall

mean an area used by a group of 3 or more unrelated persons or by an association,

club or organization consisting of three or more members.

CR, App  C, New London Zoning Ordinance, Article XVI (D)(3).

Tn 1993, Lakeside applied for permission from the New Hémpshire Department of
Environmental Services to repair the dock. C.R., App. B, p. 24-28. The repairs were completed
- in 1995. In September 1995, the T'own wrote to Lakeside stating that it had been brought to the
Town’s attention that boats were parked at the finger piers of the dock and that the Town’s
ordinances do not permit commercial use of a dock located in a residential district. Id. at29. In
January 19'99, the Town sent Lakeside anothef letter stating that acceptance of money in
exchange for a dock space was impermissible commercial activity in a residential district. Id. at
30.

In February 1999, Wheaton replied to the Town on Lakeside’s behalf. Wheaton stated

! The original letter was not available for the Court’s review and appears to have been lost.
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his belief that Lakeside’s use of the dock was grandfathéred and that Lakeside had not engaged
in any commercial activity. C.R., App. B.,p. 31. In August 1999, Lakeside, through counsel,
replied to an inquiry from the Town as to the nature of the activity related to the dock. Id. at 32.
| Lakeside’s counsel reiterated that Lakeside had not rented any dock space on a commercial basis
and that certain dock space was contrdlled by specific shareholders or was being used an a
“friendly basis.” Id.

In May 2001, Detective Chris Currier of the New London Police Department filed a
report concerning his investigation of reports that Lakeside had been renting dock space in
violation of the Town’s zoning ordinances. C.R., App. B., p. 34. Detective Currier provided
details of a meeting with Fred Ray, an individual who had docked his boat at Lakeside for thev
preceding 8-9 years. Id. Ray stated that he had paid the Heberts (shareholders iny'Lakeside) '
various amounts between $1,200-and $2,000 to dock his boat at Lakeside over the sumrﬁer. Id.

In August 2002, ?:he Town sent Lakesidev another letter concerning the use of the dock.
C.R., App. B, p. 36. The Town advised Lakeside that a non-conforming use could be lawful
provi&ed that the use had been iﬁ existence prior to December 1991 when Article XVI (D)(3)
was adopted and prov1ded the use had not diminished over time. Id.

In October 2002, Wheaton appeared before the Town s board of selectmen. C.R., App.
B, p. 37. Wheaton did not make any representations concerning the number of users of the dock,
however, he represented that there had been twelve boats docked over the summer of 1991 pridr
~ to the addption of Article XVI (D)(3). Id. Wheaton also stated that while Lakeside, aé an entify,
does not rent dock space, the individual owners of Lakeside may do so. Id. The board of -
selectmen concluded that Lakeside had not met its burden to prove a lawful, nonconforming use

existed prior to the adoption of Article XVI (D)(3). Id. at 48. Accordingly, in November 2002,
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the selectmen ordered Lakeside to comply with Article XVI (D)(3). Id.

Lakeside appealed the selectmen’s decision to the ZBA. C.R., App. B, p. 54. In
December 2002, the ZBA voted to overturn the selectmen’s decision. Id. at 56. The ZBA
concluded that Lakeside had a lawful, nonconforming use prior to the adoption of Article XVI
(D)(3) because the evidence proved that there were at least four users of the dock in 1991. Id.
The abutters of the property appealed the ZBA’s decision to the superior court. Id. at 58. The
court (Fitzgerald, J.) concluded that the ZBA erred by failing to indicate what evidence it relied
on in rendering its decision and remanded the case. See id., Merrimack Co. Super. Ct., Docket
No. 03-E-114, Order (Jul. 14, 2003) (Fitzgerald, I.). |

In October 2003, the ZBA reconsidered its decision and maintained its conclusion that
Lakeside had established a lawful nonconforming‘use prior to the adoption of Article XVI
(D)(3). CR.at9. In December 2003, the board of selectmen issued its own ruling, stating that it
would enforce the ZBA’s conclusion that there were four users of the dock. Id. |

In June 2004, the abutters sought enforcement of the board of selectmen’s decision. C.R.
at 9. The board of sel'ectmén however, declined to do sé asserting that it was unclear how to
proceed based on the ZBA’s decision. Id. The selectmen referred the abutters back to the ZBA
for furthér clarification. The ZBA subsequently discussed the number of users of the property.
C.R., App. B, p. 69-72. The ZBA concluded that Lakeside had adequately demonstrated that
there were up t§ 11 users of the property in .1991. 1d. at 72. Thus, the ZBA established a ceiling
of 11 users. Id. The abutters appealed to the superior court. I_d.. at 73.

The abutters argued that the ZBA acted unlawfully because they did not receive sufficient
notice that the numbe; of users of the property would be re-opened and they were not provided

an opportunity to present their own evidence. C.R, App. B, p. 77. The court (Smuckler, J.)
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agreed, opining that the ZBA erred in setting the ceiling based solely on representétions from
Lakeside. See id.; Merrimack Co. Super. Ct., Docket No. O4-E-359; Order (Aug. 2, 2005)
(Smuckler, J.). The court noted that in prior hearings, the ZBA had questioned whether there
were 11 users because the ZBA had préviously found only four users of the property. Ig.- The
court vacated the ZBA’s decision and remanded the matter. Id. |

After the court issued its order, the ZBA requested that all parties submit memoranda and -
supporting documentation as to the appropriate number of users of the property. C.R., App. A,
p. 143. On January 4, 2007, the ZBA held a public hearing to reconsider the matter. C.R. at 65.
Lakeside argued that the only issue before the ZBA was the extent of the property’s non-
conforming use in 1991. Id. Lakeside offered affidavits stating that there were 11 users of the
property at that time. C.R. at 65-66; C.R., App. A at 83-100, 104-110,

The abutters, through counsel, argued that Article XVI(D)(3) was clear that property in
the Shore Land Overlay District may not be uséd as a common area to provide waterfront access.
CR. at 67.- Abutters’ counsel asserted that a “common area” was defined as aﬁ area used by
three or more unrelated persons or by an organization consisting of more than 3 members. Id.
Thus, abutters’ counsel maintaihed that consistent with Wheaton’s 1990 representation to the
Planning Board, the property’s use should be limited to the personal use of the three owners .' Id.
at 68. Several individual abutters also voiced their concerns about safety and increases in boat
| t;afﬁc, noise, trash, and debris in Herrick Cove. Id. at 69-70.

On March 1, 2007, the ZBA issued a lengthy notice of decision wherein it concluded that
there may be no more than 6 users of the property and no more than 6 boats af the dock at any
one time. C.R. at 15-19. In its decision, the ZBA reviewed the history of the property, |

specifically the creation of the property and Wheaton’s representation before the Planning Board
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in 1990 that the three owners would use the property for their personal use. Id. at 16. The ZBA
also discussed that although Lakeside presented affidavits demonstrating 11 users of the property
in 1991, these affidavits did not specify whether these individuals used the property for a day, a
week or a season. Id. at 16-17. |

The ZBA coneluded that all past formulations for the use of the property proposed by the
selectmen, the abutters, :and the ZBA itself, failed to fully consider all of the facts and
circum.stances of this case. C.R. at 17. The ZBA acknowledged that docks can accommodate
rﬁany more boats than a waterfront property owner actually owns. Id. The ZBA also recognized
that property owners invite guests who make use of their docks. Id. The ZBA concluded that in
these cases, the property owner exerted a “moderating force” on the dock’s use which resulted
in a natural limit on the number of boats and guests using the dock at any one time. Id. at 17-18.
The ZBA also reviewed the concerns raised by the abutters that there had b.een increases in
traffic congestion (both on shore and in Herrick Cove), noise, and garbage. Id. at 18. The ZBA
further noted there were no restrooms to accommodate the dock’s esers. Id.

In support of its limitation on the number of users :and the number of boats, the ZBA.
acknowledged that there are three owners of Lakeside who have the right to use the dock for
their personal use, including inviting' guests to use their dock. C.R. at 19. Thus, the ZBA
concluded each owner and one invited guest constituted a total of six users and six boats. Id.
The ZBA stated that “eersonal use is the touchstone, and if an owner chooses to have two (2)
boats, he has used up his ‘capacity’ to iﬁvite a guest.” Id. The ZBA further stated that :

[t]he Board will not examine who occupi'es these six (6) “slots,” how long they

are occupied by a given individual, or whether rent is paid. It is not uncommeon

for lakefront owners to rent out their property in the summer, or to have several

guests over the season. The limits established in this decision are based on the

evidence and familiarity of the Board with uses on the lake. It precludes turning
the dock into what is now for all intents and purposes 2 marina, and will facilitate
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enforcement. The Board does not wish to interfere with the ri ghts of the owners
of Lakeside, but holds those individuals to the terms of their commitment to the

Planning Board in 1990.

Id. Lakeside timely filed for rehearing which was denied. C.R. at 22-64. The within appeal

followed.

Standard of Review

The Court’s review of ZBA decisions is limited. Harrington v. Town of Warner, 152

N.H. 74, 77 (2005) (citation omitted). “The factual findings of the ZBA are deemed prima facie
lawful and reasonable, and will not be set aside by the trial court absent errors of law, unless the
[CJourt is persuaded, based on the balance of probabilities, on the evidence before it, that the
ZBA’s decision [was] unreasonable.” I_d_ “The party seeking to set aside the ZBA’s decision
bears the burden of proof on appeél.” Id. The standard of review is not whether the Court would
find as the ZBA did, but whether the evidence reasonably supports the ZBA’s finding. See

Hussey v. Town of Barrington, 135 N.H. 227, 231 (1992).

| - Analysis

On appeal, Lakeside argues that the ZBA made a myriad of errors. First, Lakeside asserts
several alternative arguments to support' its contention that the ZBA impermissibly limited the
number of boats that can use the dock. Second, Lakeside asserts that the ZBA lacked a legal
and/or facfual basié to find its use of the dock was “excessive.” Third, Lakeside asserts that the
ZBA lacked a legal or factual basis to determine that only six users méy use the property.
Fourth, Lakeside contends that the ZBA erred in a number of its other findings including: 1) its
reliance on Wheatoﬁ’s représentation to the Planning Board in 1990; 2) its characterization of the
use of the dock as commercial; 3) its conclusion that an owner presents a “moderating” influence

on the use of a dock; and 4) its characterization of Lakeside’s evidence. Finally, Lakeside
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argues that both the 7ZBA’s decision and the underlying ordinance nre unconstitutional. The
Town objects.
The ZBA’s jurisdiction in this matter arises from its authority to hear administrative
appeals from zoning enforcement actions. RSA 674:33, I.(a) (Supp. 2007). Inits exercise of this -
- authority, the ZBA may “reverse or affirm, wholiy or in part, or may modify the order ...
appealed from and may make such .order or decision as ought to be made and, to that end, shall
have all the powers of the administrative official from whom the appeal is taken.” RSA 674:33,
II (Supp. 2007). Because expansions of nonconforming uses may be detrimental to tho
community, the ZBA has the authority to attach conditions ‘to decisions of administrative officers
with respect to nonconforming uses, “provided the conditions are reasonable and lawful.”

Peabody v. Town of Windham, 142 N.H. 488, 492 (1997) (citing RSA 674:33, I-II).

To the extent that the ZBA found that the legal nonconforming use of the property prior
to enactment of Article XVI(D)(3) was limited to the personal use of Lakeside’s three owners,
the Court finds this conclusion reasonable and lawful. The record reflects that in 1990, Wheaton
appeared before the Planning Board and agreed that the property would be used for the three
owners’ personal use. Thus, the Court finds that it was reasonable for the ZBA to rel‘y on this
| representation to establish the extent of the prior nonconforming use.

The Court also finds that the ZBA’s limitation on the number of users and boats was
reasonable and lawful. Zoning boards have “broad authority on subjects within [their]
jurisdiction”'and “may impose reasonable conditions to prevent improper expansion of a
nonconforming use.” Peabody, 142 N.H. at 492-93. In Peabody, the petitioners appealed certain
ZBA-imposed conditions placed on the legal nonconforming use of their property including the

type of business which may be operated on the petitioners’ property, the number of vehicles that
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may be stored on the property and the size of the vehicles which could access the property. 142
N.H. at 491. The trial court agreed with the petitioners, finding that the conditions were

excessive and beyond the ZBA’s authority to impose. Id. Both parties appealed the trial court’s

decision. Id.

The Supreme Couﬁ reversed the trial court, holding that it is within a ZBA’s jurisdiction
to place reasonable conditions on a legal,.nonconforrning use to control expansion of such a use.
I1d. at 492. The Supremé Court reasoned that “[a]lthough both the New Hampshire Constitution
and State statute protéot the existing use of land or structures from becoming unlawful by later
zoning enactment, property owners' rights to use their property are not unlimited.” E at 493
(internal citation omitted). “A controlling policy of zoning law is to carefully limit the extension
and enlargement of nonconforming uses.” Id. “In this area, the ultimate purpose of zoning
regulations is to reduce nonconforming uses to conformity as quickly as possible.” Id. The
Court further clarified that the party opposing the concﬁtion bears the buraen to prove that it is
unreasonable. Id. The Supreme Court stated unequivocally that “[u]rﬂess the conditions were
unreasonable, arbitfary, unduly burdensome, or undercut or unlawfully restricted the scope of the
plaintiffs' vested nonconforming use, they should be affirmed.” 1d.

In this case, tﬁe record reflects that the property is primarily used to provide access to the
dock. It is well settled that it is within a ZBA’s jurisdiction to enforc‘;e zbning ordinances and if
necessary, regulate the use of land and docks. See RSA 674:16 (Supp. 2007); RSA 47: 17, VIl

~ (Supp. 2007); see also Grey v. Seidel, 143 N.H. 327, 330 (1999). The record reflects that in

1990, Wheaton agreed that the property would be for the three owners’ personal use. The record
also reflects that the number of users of the property varied over the years with up to 11 people

using the property to access up to 15 boats. The record also indicates that abutters complained
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about the use of the property and the Town attempted to enforce Article XVI(D)(3). While tﬁe
Court acknowledges that the issue of the number of users and the number of boats hae been
addressed separately in different hearings before the selectmen and the ZBA, this does not divest
the ZBA if its authority to examine end, if necessary, curtail a legal nonconforming use.

The record reflects that the ZBA heard extensive testimony from Lakeside and abutters’
on their respective positions regarding the number .of permissible users of the property. Lakeside
offered evidence that there were up to 11 users of the property and 15 boats. The record also
reflects that the ZBA considered all prio; proposed limitations and decided that none of them
properly addressed the circumstances with respect to Lakeside’s property. The ZBA stated that
based on its expeﬁence, it would not unduly restrict the rights of Lakeside’s owners to limit the
use of the property to six users and six boats given the fact that waterfront property owners often
invite guesfs to use their dock and property. The ZBA further reasoned that in ’so doing, it was

seeking to protect Herrick Cove and Lake Sunapee from the threats of damage to its ecosystem

due to overcrowding.

Baged-ontheforagoing; the-Courtcantot find that the cordifions placed upon’ the 1iseof

the property were arbitrary.or unreas figble..dThe ZBA members are within their authority to rely

on their individual experience to inform their decisions. See Vannah v. Town of Bedford, 111

 NH. 105, 108 (1971) (“in arriving at a decision, the members of the board cﬁn consider their
own knowledge concerning such factors as traffic conditions, surrounding- uses, [ ] resulting from
the1r familiarity with the area involved. ”) Moreover based on Peabody, it is within the ZBA’s
authonty to limit the type of activity which takes place on a piece of property and the quantity
and size of the boats that access the property. 142 N.H. at 492. Here, the ZBA stated that the

members relied on their knowledge of the area and their concerns over safety and the effects on
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the environment in determining the extent to which it was reasonable to restrict Lakeside’s

nonconforming use. The Court does not sit as a "super zoning board" and will not substitute its

judgment for that of the board. See Thomas v. Town of Hooksett, 153 N.H. 717, 724 (2006).
Thus, the Court affirms the ZBA’s decision. |
While Lakeside argues thét the ZBA exceeded its authority because RSA 482-A preempts
local regulation of docks on state owned lakes, thgggurtjlqesno’f»agrée RSA 482-A:3, I (Supp.
2007) provides in relevaﬁt part that “[n]o person shall excavate, remove, ﬁli, dredge or construct
any structures in or on any bank, flat, marsh, or swamp in and adjacent to any waters of the state
without a permit from the department.” Thus, RSA 482-A:3 evihces a legislative intent to
preempt local regulation of the construction of docks. However, it does address the use of docks.
Indeed, RSA 47:17, VII grants city councils the authority to enact ordinances “[t]o regulate éll
streets and public ways, wharves, docks, and squares, and the use thereof, ...” which evinces a
legislative intent to allow local governing bodies to regulate the use of docks. See also Grey v.
Seidel, 143 N.H. 327, 330 (1999)_. Thus, the Court finds that the ZBA’s authority to regulate the
use of the dock is not preempted by state statute. ' |
Lakeside also asserts that the ZBA‘ exceeded the scope of fhe issues identified for appeal
and it did not properly provide notice that it would addréss the number of boats at the January
- 2007 hearing. Theiq?lirgflg_e*sgg:&a’gré:é%m this case, the ZBA notified all ﬁarties that the éase
~had been remanded for the ZBA to address the issues identified in the abuﬁers’ June 2004
atppeal2 of the ZBA’s decision to allow 11 users of the property. As Lakeside repéatedly
asserted, there were 11 useré of the property in 1991. The récord reflects that these 11 users

accessed the propertyA primarily to access their boats. As discussed above, the permitted number

2 On appeal, the abutters argued that the ZBA failed to determine the number of users of the dock and that it
improperly raised maximum number of users of the property. See CR., Ex. 2, p. 10-11.
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of boats and the number of users was addressed separately in some of the underlying
proceedings. However, the Court is persuaded that all parties were on notice that, on remand, the
7ZBA would discuss the number of users of the property which would reasonably include a

discussion of the number of boats at the dock.

Lakeside also argues that it never agreed that the. ZBA had the authbrity to fe gulate the
number of boats using the dock. The Court finds this argument unavailing as it is within the
ZBA’s authority to restrict the expansion of a legal, nonconforming use when such expansion is
before it as part of an administrative appeal. See Peabody, 142 N.H. at 492. Thus, Lakeside’s
assent was not a prerequisite to the ZBA exercising its authority in this matter.

Although Lakeside repeatedly asserts that its owners never agreed to a six user or six boat

limitation and that there is no support for this limitation in the record, the"Couztfinds:thiaty

Iakeside misconstruesithe ZBA S decisiol. The ZBA based its decision on Wheaton’s

representation that the property would be used by Lakeside’s three owners for their personal use
and evidence that the property’s use had expanded. Pursuant to RSA 674:33, the ZBA may
restrict expansion of a nonconforming use. Contrary to Lakeside’s assertions, the ZBA’s
limitatién was not based on evidence that six users historically use the property. Rather the ZBA
set the limitation based oﬁ what it considered to be a reasonable number of users in addition to
the three primary users.

Lakeside also asserts that the ZBA improperly relied on the minutes of the I"lanning
Board to determine the extent of the nonconforming use. While Lakeside asserts that Wheaton
has no recollection of drafting the letter refefenced in the minutes, it acknowledges that Wheaton

stated before the Planning Board that the property would bé used by Lakeside’s owners. Thus,
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the Court finds that there is no basis .upon which to question the more speciﬁcl recitation of the
content of the letter as described in the meeting minutes.

Lakeside argues that the ZBA erred in its characterization of its use of the dock as
“commercial” and “éxcessive.” Tn ZBA appeals, the Court must accept the ZBA’s findings as
prima facia lawful and reasonable unless there is no evidencé to support such findings or if there
is sufficient evidence to the contrary. See Harrington, 152 N.H. at 77. In thié case, the Court -
finds that there was sufficient evidence in the record to support the ZBA’s finding that the dock
had been operated as a commercial enterprise. The record reflects that at different times, the
owners of Lakeside accepted renf in exchange for dock space, that the owners offered certain
dock space for sale, and that the owners had permitted a commercial barge to use the dock.
Méreover, the property’s legal nonconforming use was limited to the three owners for their

* personal use. As the record reflects use by 11 people and up to 15 boats,th ourtcannot find

that the ZBA’s characterization of t1ie 16 0f the dock as excessive Was either unlawful

et

;unréagoniabler)

" Finally, Lakeside asserts that Article XVI (D)(3) is both facially uﬁconstitutional and
unconstitutional as applied to its property. The Court need not- address these arguments as the
7BA’s actions were not based on enforcing Article XVI. The ZBA only made refé_rence to the
year Article XVI was enacted, 1992, as the dat¢ from which it must measure the extent of
Lakeside’s nonconforming use. The parties.agreed that Lakeside’s use of the property was in
effect prior to the passage of the ordinance and thus, it did not apply to restrict its use of the
property. The‘ 7BA’s decision was based on its statutory authority to limit the expansion ofa -
nonconforming use, not on its authorify to enforce Article XVI (D)(3).

TrStiiiiary; the-ZBA’s decision-to limit Takeside’s legal, nonconforming use of is.

R ST IBED AL BN Sk
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ertytoS}XUSGI’SandSleOthSlShereby AFFIRMED. The Town has submitted a request for

b i S

s of fact and rulings of law. However, the Court's findings and rulings are contained in its

+prop
finding

discussion above. Accordingly, the Town’s requests are GRANTED to the extent that they are

consistent with this order; otherwise, they are DENIED. See Geiss v. Bourassa, 140 N.H. -629,

632-33 (1996).

So ordered.
Date: 2’% Eﬁ% E}’g <2 L '
4 Gilligh Abramson

Presiding Justice




