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Douglas W. Lyon, Chairman, Town of New London Zoning Board of Adjustment (the “Board”) 
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Re: Objection and Grounds Requiring Denial of the Administrative appeal of a building 
permit issued for construction at 293 Lamsom Lane, New London, NH (the 
“Property”) 

Hello Mr. Lyon and Fellow Board Members, 

This firm represents Timothy and Lucinda Carlson, and I write to object to the 
administrative appeal filed by John Ryan, by his attorneys Sheehan Phinney, dated April 16, 
2018 (the “Appeal”).   Pursuant to New Hampshire law, Mr. Ryan’s Appeal must be denied, or 
more precisely, not accepted for review at all.  While we object to the assertions made in 
the Appeal (and reserve all rights to further that objection in any subsequent proceeding), 
the simple reality is that the Appeal is woefully late.  The Appeal therefore cannot be 
accepted and/or granted as a matter of law, on either of the following two legal 
requirements: 

1.  The Appeal was filed 58 days past the 20-day deadline for appeals established in the 
Rules of the Town of New London Zoning Board of Appeals (the “ZBA Rules”). 

2.  Under RSA 676:5, if the Board had not adopted the ZBA Rules, the Appeal can only 
be taken if filed within a reasonable time after issuance of the building permit.  In Tausanovitch 
v. Town of Lyme, 143 N.H. 144 (1999), the Supreme Court held that 55 days was far beyond a 
reasonable amount of time.  In the matter before the Board, the Appeal was filed 78 days after 
the building permit was posted on site.  The circumstances of the case at hand are strikingly 
similar to those of Tausanovitch. 

As previously stated, the Board may justify its decision to deny the Appeal and uphold 
the validly issued building permit by any one of the grounds set forth above.   But, the board 
may not justify a decision to grant the Appeal and invalidate the building permit under law 
unless it specifically articulates (in writing) the reasons for doing so under both of the 
grounds set forth below.   We address each of these relevant matters of law in turn below. 



I.   Was the Appeal filed in a timely manner as required by the ZBA Rules?

No.  It was filed woefully late.   

The rules of the Town of New London Zoning Board of Appeals are attached hereto at 
Tab 1.  Page 4 thereof contains the pertinent part of the ZBA rules, which reads, in plain English:   

“The appeal must be made within 20 days of the decision, according to the Rules of 
Procedure of the New London Zoning Board of Adjustment.” 

The petitioner has appealed the issuance of a building permit which occurred on January 
20, 2018.  The permit was posted on site on January 28, 2018.  Erring on the side most favorable 
to the petitioner, the Appeal filed on April 16, 2018 is 58 days late, having been filed 78 days 
after the building permit was posted on site.  There is no interpretation of the law or the facts that 
could validate the untimely delay of the appellant in filing its Appeal, it must therefore be denied 
or rejected as a matter of law.   

II.     Was the Appeal filed in a reasonable amount of time as required by RSA 676:5?

No.  The petitioner sat idle for 78 days before filing the Appeal, while watching the 
owners of the Property demolish the existing structure, commence construction, and incur 
significant expenses in reconstruction. 

RSA 676:5 holds that any appeal of an administrative decision must be filed in a 
reasonable  time after the decision.  The Supreme Court specifically held in Tausanovitch v. 
Town of Lyme, 143 N.H. 144 (1999) that the determination of what is reasonable is a two-step 
process as follows: 

 1. Determine whether the petitioner should have reasonably had knowledge of the 
building permit issuance, and whether s/he appealed the issuance in a reasonable 
amount of time (keeping in mind that the ZBA Rules set that reasonable time at 20 
days); and  

 2. Balance the interest of the building permit holder vs. the interest of the petitioner. 

The facts of the Tausanovich case are very similar to the case before the Board.  In 
Tausanovich, the petitioner claimed that he did not know the nature of the permits granted, and 
waited 55 days, while land clearing activities had commenced, to file his appeal.  The Supreme 
Court held that the petitioner had constructive notice, and was unpersuaded that the petitioner did 
not think to inquire further in the 55 day period while construction activities had already 
commenced.  The appeal was dismissed. 



Step 1.  Did Petitioner Ryan have knowledge of the nature of construction 
authorized by the building permit?  Most certainly.  The case at hand is similar to the 
Tausanovich case, except that petitioner Ryan waited much longer than the petitioner in 
Tausanovich, and had much more reason to know the nature of the construction authorized by 
the building permit. Indeed, Petitioner Ryan was notified of the house plans a full 320 days 
before filing the Appeal.  On May 25, 2017, Petitioner Ryan received, via certified mail, notice 
of the NHDES Shoreland Permit Application filed in connection with the Property.  That 
application contained plans that showed the location of the home to be built on the Property.  
The plans that Petitioner Ryan submitted with the Appeal are the same plans from that 
application, which Petitioner Ryan received notice of 320 days ago. Accordingly, any 
assertion that Mr. Ryan was unaware of where the house was being built on the Property 
until he obtained the Building Permit on April 5, 2018 is belied by the facts.   Under the 
legal standards set forth in Tausanovich v. Town of Lyme, and as illustrated by the facts below, 
Petitioner Ryan undoubtedly had knowledge of the building permit and the nature of the 
construction associated therewith. Yet, Petitioner Ryan sat idly while the owners of the Property 
began construction and incurred significant expense. 

• The Appeal was filed 72 days after the building permit was posted on site (01/28/18). 

• The Appeal was filed 71 days after demolition of the existing house commenced on site 
(01/29/18). 

• The Appeal was filed 72 days after the Appellant, Mr. John Ryan, entered the property 
and confronted construction contractors and viewed the building permit on site 
(01/28/18). 

• The Appeal was filed 64 days after excavation for the foundation commenced (02/05/18). 

• The Appeal was filed 61 days after footings for the foundation were placed (02/08/18). 

The Appeal must fail as a matter of law under the ZBA Rule, RSA 676:5, and the law 
stated by the Supreme Court in Tausanovich v. Town of Lyme.  Any argument that Petitioner 
Ryan did not know the location of the future house at least 61 days before filing the appeal, when 
the foundation footings had been placed, simply does not hold water.  Pictures of the foundation 
footings being placed are included in the Appeal. 

Step 2.  Balancing the interests of the Petitioner vs. the Property owner benefitted 
by the building permit.  

The Petitioner has asserted no particular benefit in appealing the issuance of the building 
permit.  Indeed, the Petitioner has only stated that the house to be constructed under the building 
permit is 12’ from the property line, where 20’ is required under the current Ordinance.  The 
Petitioner fails to mention, however, that the lawfully existing house prior to demolition 
was located 6.3’ from the Property line.  The house allowed by the building permit is more 
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conforming than the previously existing structure, such that the Petitioner is benefitted by 
the building permit.  

Conversely, Tim and Cindy Carlson who own the Property, suffer an extraordinary 
detriment and hardship if the untimely Appeal is granted in violation of New Hampshire law.  
The Carlsons relied in good faith upon a validly issued building permit and demolished the 
existing home on the Property.  They then undertook construction activities in compliance with 
all applicable laws, and currently suffer losses of more than $2,000 each day that the project is 
halted as a result of this Appeal filed in bad faith.  Under Step 2 of the analysis as set forth 
above, there is no legal justification to grant the Appeal filed by Petitioner Ryan.  Doing so 
would result in a significant hardship to the Carlsons, who lawfully have already torn down their 
previous home. 

Summary. 

Tim and Cindy Carlson, owners of the Property at issue, have in good faith relied upon a 
building permit validly issued by the town of New London.  In doing so, they have razed their 
existing home, in an effort to build a better home for themselves and one that results in a better 
effect on the community as a whole.  As a direct result of Mr. Ryan’s untimely appeal and the 
stop work order, they have incurred many thousands of dollars in expenses, and continue to incur 
expenses in excess of $2,000 each day this project is delayed.   

In contrast, Petitioner Ryan has idly sat by watching construction unfold, filing the 
Appeal only after the existing home had been razed, and 78 days after the building permit was 
posted.  There is no legal justification to allow Mr. Ryan’s untimely appeal to cause further 
hardship to the Carlsons.   

We respectfully request that this Board deny or reject the Appeal at its May 7, 2018 
meeting, and welcome you to contact us via any means listed above with any questions.  Thank 
you for your attention to this matter. 

Sincerely, 

Christopher Swiniarski, Attorney for Timothy and Lucinda Carlson 
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